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Nos. 11,525 and 11,526 


QUESTION PRESENTED 

1. Whether a non-resident legatee may have dis¬ 
tributed to her the entire balance of her interest in an 
estate when it appears that the outcome, for or against 
the appellant, of pending appellate litigation relating to 
a collateral attack on the will of decedent may require the 
payment from such legatee’s distributive share of some 
or all of additional administration costs, expenses, court 
costs and counsel fees. 
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JURISDICTIONAL STATEMENT 

These are appeals from an Order for Distribution of 
the District Court, Holding Probate Court (Pine, J.) en¬ 
tered May 23, 1952 (J.A. 36A-37A) and from an order of 
the same court (Pine, J.) approving and passing the Re- 
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stated Seventh and Final Account of the executrix, en¬ 
tered May 29, 1952 (J.A. 41 A). 

The decedent having died a resident of the District of 
Columbia, leaving a will which was admitted to probate 
in the District Court, Holding Probate Court (J.A. 19A, 
22A), the jurisdiction of the District Court was invoked 
under sections 503, 504 of Title 11, District of Columbia 
Code (1951). Act of March 3, 1901, 31 Stat. 1208, Ch. 854, 
Sections 117, 119 as amended by Act of June 30, 1902, 32 
Stat. 525, Ch. 1329. 

Notice of appeal from the order for distribution was 
filed on May 23, 1952; (Tr. 49); notice of appeal from 
the order approving and passing the Restated Seventh 
and Final Account was filed on June 3, 1952. (Tr. 50). 
Jurisdiction of this Court is founded on section 1291 of 
Title 28 of the United States Code. 

STATEMENT OF THE CASE 

The decedent, Sigmund Margulies, died on July 14, 
1945, a resident of the District of Columbia, leaving him 
surviving his widow, the appellant, and a daughter by a 
previous marriage, the appellee, a resident of New York 
(J.A. 19A). 

Decedent left a holographic will dated October 29, 1942, 
witnessed on July 13, 1945 (J.A. 1A, 19A-20A), which 
was duly admitted to probate on October 16, 1945 upon 
the petition of the appellant and the consent of the ap¬ 
pellee (J.A. 22A). Letters testamentary were issued to 
appellant on October 17, 1945. 

By the terms of the will, specific bequests were made 
to the widow, daughter and certain foreign relatives, with 
the proviso that if the foreign legatees did not survive, 
then their legacies, amounting to $11,000, were to be paid 



3 


\ 


over to the daughter. (J.A. 1A). There was no residuary 
clause and approximately $2,100 was not disposed of by 
the will. The bequests to the widow constituted approxi¬ 
mately two-thirds of the estate. 

The appellant, as executrix, made partial distribution 
of bequests to herself and to the appellee. Thereafter on 
November 16, 1946, the appellant filed her sworn “First 
Account,” reserving therein, the right to claim commis¬ 
sions for her services in a sum equal to three percent of 
the amount disbursed and the further sum of $1500 for 
counsel fees to H. M. Goldstein for services rendered to 
her, as executrix. The expenses and disbursements listed 
in the “First Account” exceeded, by far, the amounts un¬ 
disposed of by the will. The “First Account” was ap¬ 
proved and passed by order of the Court on January 
21, 1947. (Tr 58-75) 

After the filing of the “First Account,” but prior to its 
approval by the Court, the appellant and appellee, on 
December 7, 1946 entered into an agreement in writing, 
wherein the appellee agreed to accept $9,200 in full 
settlement of a legacy to her in the amount of $10,000, 
and in the event she became entitled as alternate, con¬ 
tingent legatee to the bequests made to foreign relatives, 
she agreed to accept $10,200 in lieu of $11,000, the face 
amount of such legacies. By thus reducing her legacies 
the appellee relieved herself from any further charges 
against her legacies for administration costs, expenses or 
counsel fees. By the same token, the appellant assumed 
all future administration expenses and waived her right 
to commissions. The agreement expressly declares that 
it is made in light of the bequests made in the will and 
of the assets included in the “First Account.” (J.A. 2A- 
4A). 

During 1947, the appellant made final distribution of 
the appellee’s $10,000 legacy in accordance with the agree¬ 
ment (J.A. 5A). In 1948, appellant made final distribu- 
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tion to herself of all of the bequests made to her under 
the will. By 1949, all the remaining assets of the estate 
represented the legacies to the decedent’s foreign rela¬ 
tives, in which the appellee had a contingent interest 
(Tr. 86-90). 

In 1949, after extensive investigation during the pre¬ 
ceding four years on the part of appellant and her at¬ 
torney, plenary proceedings were instituted by appellant 
to ascertain the persons entitled to receive the remaining 
legacies. The court below referred that proceeding to a 
Special Master, who on November 11, 1949 filed his re¬ 
port, wherein he found and determined that the foreign 
beneficiaries had all predeceased the testator and that the 
appellee, as alternate beneficiary, was entitled to such 
legacies. On April 4, 1950, the court below confirmed the 
Master’s report 

After the Master’s report was filed, but prior to its 
confirmation by the Court, and on December 27, 1949, 
the appellee instituted an action in the District Court, 
Civil Action No. 5427-49, against the appellant, individu¬ 
ally and as executrix of the Estate of Sigmund Margulies, 
seeking to set aside the will on the grounds of fraud and 
misrepresentation or for damages resulting from such 
fraud. After trial of this action, the District Court (Pine, 
J.) awarded judgment to the appellee. In its findings of 
fact and conclusions of law, filed February 25, 1952, the 
court found and determined that extrinsic fraud had 
been practiced by the appellant against the appellee 
through the concealment and misrepresentation of ma¬ 
terial facts relating to the execution of the will. The 
judgment, awarded only against the appellant, individu¬ 
ally, gave to the appellee damages in an amount equal 
to the difference between the appellee’s intestate share 
of decedent’s estate and the amount which appellee had 
received and was entitled to receive under the will in the 
administration case involved herein. The order awarding 
judgment further provided for a reference to the auditor 
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to state the account between the parties on the basis of 
disposition of the estate as though in intestacy. (J.A. 
17A-1SA). The judgment in this action has been ap¬ 
pealed and is pending under case No. 11465 in this court. 

On March 8, 1952, appellee filed her petition, in the 
instant proceeding, for an order directing distribution to 
her of all funds in the hands of the appellant, as execu¬ 
trix of the estate (J.A. 12A-25A). The appellant filed her 
answer, and with leave of court, an amended answer to 
said petition (J.A. 29A-35A). Appellant, by her answer, 
requested approval of her Seventh Account and also 
sought authorization to withhold from distribution to the 
appellee a sum sufficient to defray any charges that might 
be charged to appellee’s distributive share as a result of 
the appeal in Case No. 11465 pending before this court. 

On May 23, 1952 the court below (Pine, J.) passed its 
order for distribution whereby it ordered distribution to 
the appellee under the will and under the agreement of 
the sum of $10,200 in full satisfaction of the $11,000 leg¬ 
acies and in full satisfaction of all remaining moneys due 
to the appellee as beneficiary under the will. The order 
for distribution at the same time disallowed the Seventh 
Account of the appellant (J.A. 36A-37A). In accordance 
with the order for distribution so passed, the appellant 
as executrix filed a Restated Seventh and Final Account 
(J.A. 37A-41A). The Restated Account was approved 
and passed by the court below on May 29, 1952 (J.A. 
41 A). I 


STATEMENT OP POINTS 

1. The District Court erred in passing its Order for 
Distribution insofar as such order directs payment to 
the appellee of the entire balance of moneys due to her 
under the will of the decedent, since it removes from the 
hands of the executrix and from the jurisdiction of the 
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Probate Court, the only fund available for the payment 
of appellee’s share of any bill of costs, administration 
expenses or counsel fees which would be payable from 
the appellee’s share of the assets of the estate as a result 
of the outcome of the appeal in Case No. 11465 pending 
before this Court. 

2. The District Court erred in disapproving the ap¬ 
pellant’s Seventh Account and in approving the Restated 
Seventh Account because it thereby denied the appellant’s 
request that she be permitted to retain for future account¬ 
ing from the non-resident appellee’s remaining interest 
in the estate, a sum sufficient to cover charges which 
might be assessed against the appellee’s share as the re¬ 
sult of the outcome of the appeal in case No. 11465 pend¬ 
ing before this Court. Such denial constituted an abuse 
of discretion. 

SUMMARY OF ARGUMENT 

The outcome of pending appellate litigation may re¬ 
quire an award to the appellant from the estate, of costs 
and counsel fees for defending the validity of a will of 
which she is executrix. The orders of the court below, 
however, effectively remove from its jurisdiction, the only- 
remaining funds in the estate from which the appellee’s 
share of those costs and fees may be paid. 

The Probate Court may not authorize a disposition of 
estate assets to the extent that such disposition renders it 
unable to conform with every possible mandate of an ap¬ 
pellate court. Since the orders appealed from make im¬ 
possible a compliance with this court’s mandate, should it 
reverse the judgment of the court below in case No. 11465, 
such orders constitute an abuse of discretion and are 
prematurely passed. 
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ARGUMENT 


I 

The Executrix is Under a Duty to Defend the Validity of 
a Will Admitted to Probate and is Entitled to an 
Allowance for Costs and Counsel Fees From the 
Estate in Appropriate Circumstances. 

It is well established law in this jurisdiction that an 
executrix both before and after the admission of a will 
to probate is under a duty to defend the will and to re¬ 
sist attacks upon it. Mclntire v. Mclntire, 192 U.S. 116 
(1904), affirming 14 App. D.C. 337 and 20 App. D.C. 134. 

The personal representative of the deceased has uni¬ 
formly been held to be entitled to costs and counsel fees 
from the estate for defending the will irrespective of 
whether the defense is successful or unsuccessful. Touhy 
v. Hanlon, 18 App. D.C. 225 (1901). It is true, however, 
that such allowance will be made to the executrix only 
where the executrix acts in good faith. Kengla v. Ran¬ 
dall, 22 App. D.C. 463 (1903); Touhy v. Hanlon, supra. 

Whether or not the executrix-appellant in the instant 
case will be entitled to an allowance for her costs and 
counsel fees in defending the validity of the will herein 
cannot be determined until after the appeal is decided in 
MeJd v. Margulies, case No. 11465 in this court. If the 
decision in that case is reversed then there will be by 
necessary implication a finding that the appellant acted 
in good faith. Kengla v. Randall, supra. 1 


1 In the cited case the court said: 

"If, upon the trial of the issues formulated or to be formu¬ 
lated in the case, the issue of undue influence should be 
found against the executor, there will then be positive proof 
against him that he has acted in bad faith. . . .” 

The converse would seem equally to follow. A reversal of the 
judgment in the fraud case would be "positive proof” that the 
executrix has acted in good faith. 







Even if there should be a finding that the judgment in 
case No. 11465 should stand, but that the evidence does 
not justify a conclusion, in view of all the circumstances, 
that the appellant acted in bad faith, an allowance of 
counsel fees and costs from the estate to the appellant 
would be proper. See Nelson v. Dokeney, 5S App. D.C. 
338, 30 F. 2d 74S (1929), where the jury found on caveat 
against a will that there was lack of testamentary capac¬ 
ity and that undue influence had been practiced. In a 
subsequent proceeding the lower court there declared that 
as to the undue influence the evidence was insubstantial 
as respects the executrix-appellant but did exist as 
against another of the appellants. On appeal the allow¬ 
ance to the executrix-appellant was sustained. 

If for any reason the outcome of the appeal from the 
fraud case should entitle the appellant to seek costs and 
counsel fees from the estate, the order for distribution 
which the court below has passed will make impossible 
the carrying out of the appellate mandate. There is no 
residue in this estate. Any costs or counsel fees from 
the estate that might be awarded must be apportioned 
among the legatees. The appellee is one of those lega¬ 
tees. She is a non-resident and compliance with the 
order for distribution will remove from the jurisdiction 
of the Probate Court and take out of the hands of the 
estate the entire balance of the sums to which the appellee 
is or may be entitled from the estate. 

The appellee is not absolved by the agreement between 
her and the appellant. That agreement contemplated dis¬ 
tribution of the estate in accordance with the terms of 
the will; it contemplated normal costs of administration 
and counsel fees. The agreement did not contemplate 
counsel fees and costs made necessary by a contest or 
law suit by one of the parties to the agreement. 
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The Court Below Abused Its Discretion in Not Permit¬ 
ting the Executrix to Betain Sufficient Funds Out of 
a Non-resident Legatee’s Distributive Share to Cover 
Possible Charges Against Such Share Pending Out¬ 
come of an Appeal. 

An analogy may be drawn between the requirements 
of Title 11 of the District of Columbia Code (1951) sec¬ 
tion 511 and the action of the court in the instant case. 
This section of the Code 2 would seem to impose a duty 
upon the probate court to withhold any action or pro¬ 
ceeding which would prevent the court from carrying out 
any possible mandate of an Appellate Court. Of course 
this code provision refers to an appeal from a probate 
proceeding. The fraud case now on appeal was not such 
a proceeding. However, the suit for fraud is so closely 
related and so inextricably entwined with the assets of 
the estate and the respective rights of the beneficiaries 
therein, that the court below should not have been less 
zealous in preserving the assets of the estate against the 
outcome of appeal in the fraud case than it would have 
been required to be in an appeal from the probate court. 
In its simplest terms, the fraud case is nothing more than 
a belated caveat. See McLane v. Cropper, 5 App. D.C. 
276 (1894) and Cropper v. McLane, 6 App. D.C. 119 
(1895). 

Should the judgment of this Court, in acting upon the 
appeal in the fraud case (Case No. 11465), make the ap¬ 
pellant entitled to costs and counsel fees from the estate, 
the only fund from which appellee’s share of those 


2 "An appeal from the probate court shall not stay any proceed¬ 
ings therein which may with propriety be carried on before the 
appeal is decided, provided the said probate court can provide for 
conforming to the decision of the court above, whether the said 
decision may eventually be for or against the appellant." 
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charges could be paid would be beyond the reach of the 
lower court as a result of its order for distribution. Yet, 
it has been held that a failure to allow counsel fees to an 
executrix for defending the validity of a will, successfully 
or unsuccessfully, where there has been good faith, is an 
abuse of discretion. Hutchins v. Hutchins, 48 App. D.C. 
286 (1919); Manning v. Childress, 48 App. D.C. 256 
(1919). 

The failure of the court below to withhold from the 
appellee’s distributive share a sum sufficient to cover the 
appellee’s proportionate share of possible costs or counsel 
fees, prejudices the appellant without aiding the ap¬ 
pellee. The appellee is fully protected with respect to 
her share in the estate of the decedent. The executrix- 
appellant is under bond for all estate assets in her 
hands. On the other hand, the appellee is a non resident 
and compliance with the lower court’s order of distribu¬ 
tion would effectively remove from this jurisdiction and 
from the reach of the executrix the remaining assets of 
the estate belonging to the appellee. 

CONCLUSION 

By directing distribution of all of the appellee’s re¬ 
maining interests in the estate, the orders of the lower 
court here appealed from may make it impossible for that 
court to comply "with the mandate of this court if that 
mandate modifies or reverses the judgment of the District 
Court in case No. 11465. 

The orders appealed from were prematurely passed 
and therefore should be reversed. 

Respectfully submitted, 

Hyman M. Goldstein 
Norman Fbeedenberg 
Attorneys for Appellant 
Westory Building 
Washington 5, D. C. 
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Receipt of Legatee 

Filed August 14,1952. 

9 Filed May 13 1947 

Theodore Cogswell, Register of Wills, D. C. 

Clerk of Probate Court 

IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

Holding Probate Court 

No. 66,087 

In re Estate of Sigmund Margulies, deceased 

I, the undersigned, Minnie Mehl, hereby acknowledge 
to have received from Fannie Margulies, Executrix of 
Sigmund Margulies, deceased, No. 66,087, the portion of 
the estate due me, consisting of partial distribution in 
the sum of $5,000.00, as shown by the first account filed 
in said cause on November 16th, 1946. 

In testimony whereof I have hereunto signed my name 
and affixed my seal this 8th day of February, A. D. 1947. 

/s/ Minnie Mehl (Seal) 

Minnnie Mehl 

< X. ^ 

10 This agreement entered into between Fannie 
Margulies, individually and as executrix of Estate of 

Sigmund Margulies, deceased, herein called first party, 
and Minnie Mehl, also known as Mitzi Mehl, as heir at 
law of Sigmund Margulies, deceased, and as legatee under 
the last will and testament of Sigmund Margulies de¬ 
ceased, witnesseth: 

In consideration of the sum of ($1.00) One Dollar and 
other good and valuable consideration in hand paid by 
each of the parties hereto to the other, the receipt of 
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which is hereby acknowledged at and upon the delivery 
of these presents, the parties hereto agrees as follows: 

1. The second party agrees to accept, and the first 
party agrees to pay the sum of $9200.00 which the second 
party accepts in fall settlement of her legacy of $10,000 
as set forth in said will of the decedent, said $9200.00 
payable as follows: $5,000 in cash as soon as the Probate 
Conrt of the D. C. approves the first account in said 
estate now pending, and the remaining $4200. to be paid 
as soon as the first party can effect a transfer of certain 
securities deliverable to her as partial distribution under 
said account now pending as aforesaid, but in no event 
to be later than 60 days after the approval of said ac¬ 
count. 

11 2. With respect to the legacies payable to the 

heirs of the decedent whose whereabouts are pres¬ 
ently unknown, which legacies total the sum of $11,000. 
the parties hereto agree as follows: 

In the event of a determination that the aforementioned 
$11,000. legacies are payable to the second party, then 
and in such event the first party will pay to her the 
sum of $10,200. which amount the second party agrees 
to accept in full payment of said legacies and will pay the 
inheritance tax to District of Columbia, if same is re¬ 
quired by law. 

The First Party agrees to make an application to the 
Probate Court for authority to pay said legacies to the 
Second Party at or prior to the filing of the second and 
Final Account which will be not later than 6 months from 
the date hereof, and upon notice to the Second Party in 
writing. 

3. In the event one or more of said heirs entitled to 
a part of the $11,000.00 legacies should appear and make 
claim for his, her or their share of said legacies, then the 
amount payable to the Second Party shall be in ratable 
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proportion to such amount as shall actually be payable to 
her based upon the said sum of $10,200. as her distribut¬ 
able share. 

12 For instance, should the brother of decedent ap¬ 
pear and claim his $5000. legacy then the $800. 
deduction from the total will be ratably proportioned be¬ 
tween the $5,000. and the $10,200. payable to the Second 
Party. 

4. Upon the payment to the Second Party of the sums 
payable hereunder, the Second Party will execute and 
deliver to the first party a release fully releasing the 
first party from all further claims. 

5. This agreement has reference to those legacies spe¬ 
cifically mentioned in the said will of Sigmound Margu- 
lies and to those assets of deceased presently known and 
included in Executrix’s First Account. 

6. This agreement shall be binding upon and enure to 
the benefit of the respective parties, their heirs, executors, 
administrators and assigns. 

7. The party of Second Part agrees to execute all 
necessary consents and other instruments necessary to 
effectuate the purposes of this agreement. 

8. This agreement shall not be assigned by either party 
without consent of the other. 

Witness our hands and seals this 7th day of December, 
1946. 

/s/ Fannie Margulies (LS.) 

Minnie Mehl (LS.) 

Witnesses: 

Louis Mehl 
H. M. Goldstein 


• • • • 
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13 Filed May 15 1947 

Receipt of Legatee 

I, the undersigned, Minnie Mehl, hereby acknowledge 
to have received from Fannnie Margulies, Executrix of 
the Estate of Sigmund Margulies, deceased, the sum of 
Four Thousand Two Hundred Dollars ($4,200.00), repre¬ 
senting the agreed unpaid balance due me as a result of 
a bequest payable to me in the amount of Ten Thousand 
($10,000.00) contained in the last Will and Testament of 
said decedent. In consideration of the payment of said 
sum to me I hereby waive any further notice concerning 
attorney’s fee or Executrix’s commissions payable in this 
Estate under Rule 48 of said Court. This receipt and 
waiver has no relation to any other sums which may be 
due me as an alternate beneficiary under the last Will 
and Testament of said decedent. 

IN TESTIMONY WHEREOF, I have hereunto signed 
my name and affixed my seal this 8 day of February, 1947. 

/s/ Minnie Mehl (SEAL) 

Minnie Mehl 

• • • • 

14 Filed May 27 1947 

Theodore Cogswell, Register of Wills, D. C. 

Clerk of Probate Court 

Executrix's Waiver of Commission 

The undersigned, Fannie Margulies, being the duly 
appointed and qualified executrix of the Estate of Sig¬ 
mund Margulies, deceased, and being the principal bene¬ 
ficiary under the last Will and Testament of said de¬ 
cedent does hereby waive any and all claims to commis¬ 
sions for services rendered by her as Executrix of this 
Estate. 
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IN WITNESS WHEREOF, she has affixed her hand 
and seal at Washington, D. C., this 26th day of May, 1947. 

/s/ Fannie Margnlies (SEAL) 

Signature witnessed by: 

/s/ H. M. Goldstein 

15 Filed Nov 8 1949 

Theodore Cogswell, Register of Wills, D. C. 

Clerk of Probate Conrt 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

In re: Estate of Sigmnnd Margnlies, Deceased 
Administration No. 66-087 

Address of Special Master: 

412 5th Street, N. W. 

Washington, D. C. 

Report of Special Master 

The report of William E. McCollam represents to this 
Honorable Conrt as follows: 

1. That he was appointed by this Conrt on Angust 4, 
1949 to take and consider the petition of Fannie Margn¬ 
lies, executrix of the estate of the above named Sigmnnd 
Margnlies, deceased and proceedings herein subsequent 
thereto and to hear such evidence as may be adduced 
before him as to the persons entitled to receive certain 
money bequests contained in the last will and testament 
of said decedent, and touching the identity and where¬ 
abouts of the said Mordka Wolf Margnlies, Jan Margn¬ 
lies, Minia Margnlies, Jan Hornsztajn, Naftali Margnlies 
and Madge Margnlies, including the question of whether 
or not the said Mordka Wolf Margnlies, Jan Margnlies, 
Minia Margnlies, Jan Hornsztajn, Nafteli Margnlies and 


Magda Margulies predeceased the said decedent, the iden¬ 
tity of the personal representatives or assigns; and for 
the said Master to report his findings of fact, and conclu- 
sions of law to the Court for snch determination thereon 
as the Court may deem meet and proper. 

• • • • 

16 6. Since the death of Sigmund Margulies, his 
widow and her attorney appear to have taken all 

reasonable steps to ascertain the whereabouts of the six 
persons sought. They wrote to the six persons at their 
respective addresses and the letters were returned with 
the notations that the addresses were unknown or the 
place addressed had been destroyed (see exhibits 12, 13, 
47, 48, 49, 50, 51, 52); they tried in vain to obtain in¬ 
formation through the following sources: 

National Provincial Bank, Limited, of Brussels, Bel¬ 
gium, where Dr. Jan Margulies had formerly maintained 
an account through which he had received funds or drafts 
from decedent. (Exhibit 4). 

Hebrew Sheltering and Immigrant Aid Society, Refu¬ 
gee Relatives Registration Division (Exhibits 2, 3). 

American Red Cross (Exhibits 38, 40, 41). 

State Department of the United States (Exhibits 9, 10, 
11, 42, 43, 44, 45, 46. Note that Exhibit 46, being letter 
from the American Embassy in Warschau dated Septem¬ 
ber 22, 1949, advised Mr. Goldstein that the Ameri- 

17 can Embassy had directed several inquiries in the 
matter to various Polish authorities and that the 

Ministry' of Foreign Affairs at Warsaw had likewise 
conducted investigations but that no information con¬ 
cerning the family had been discovered.) 

Justice Court, Bureau of Vital Statistics, Warsaw, 
Poland (Exhibit 37). 
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Municipal Administration, Warsaw, Division of Cen¬ 
sus, Section of Registration of Inhabitants (Exhibit 39). 

Polish Red Cross Society, Inquiry and Information Bu¬ 
reau (Exhibits 40, 41). 

Central Committee of Polish Jews, Warsaw (Exhibits 
14, 15, 16, 17). 

Ministry for War Veterans (Exhibits 26, 27, 28, 29). 

American Joint Distribution Committee of Poland (Ex¬ 
hibit 24). 

Central Committee of Jews in Poland (attached to any 
part of Exhibit 21) communication dated January 4, 
1947, makes reference to one Madzia Margulies, then in 
Budapest, but according to evidence introduced the person 
referred to could not possibly be the person sought of 
similar name, in view of the wide discrepancy in ages, as 
shown in the record, Transcript Pages 21-22). 

7. Mentioning specifically the six persons sought, a 
letter w’as addressed to one Gerson Muller (Exhibit 31) 
asking for information concerning their whereabouts. Ex¬ 
hibit 32 in the Polish language reads that none of them 
survives. Gerson Muller is the brother-in-law of Mordka 
Wolf Margulies. One Helene Zashowska wrote from Rio 
de Janeiro that all of the Margulies family died (Ex¬ 
hibits 6 and 8). 

• • • • 

19 Therefore, this Special Master finds as facts the 
following: 

1. That Mordka Wolf Margulies, Minia Margulies, 
Naftali Margulies, Jan Margulies, Jan Hornsztajn, and 
Magda Margulies, beneficiaries under the will of Sigmund 
Margulies, were Polish Jew’s living in Poland at the time 
of the occupation of that country by the forces of Nazi- 
German in 1939. 
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2. That there is no official record of the existence or of 
the death or of the whereabouts of any of said six named 
persons. 

3. That none of said six named persons are now living, 
each of them having predeceased the testator and none of 
them having survived the cessation of hostilities of World 
War II. And recommends as conclusions of Law to this 
Honorable Court: 

That Mordka Wolf Margulies, Minia Margulies, Naf- 
tali Margulies, Jan Margulies, Jan Hornsztajn, and Magda 
Margulies having died prior to the cessation of World 
War II hostilities, and having predeceased the testator, 
the legacies to the foregoing named persons under the 
will of Sigmund Margulies, deceased, should be paid and 
distributed in the manner directed by the will of said 
decedent to the alternate beneficiary named in the event 
the said foregoing beneficiaries be not living after the 
war. 

/s/ William E. McCollam 
William E. McCollam 
Special Master 

No objection: 


Attorney for Executrix 
Attorney for Minnie Mehl 

20 Subscribed and sworn to before me this 8th day 
of November, 1949. 

/s/ Ella A. Brown 

Deputy Register of Wills 

I certify that I served a copy of the foregoing report 
personally on Hyman Goldstein, Esq., attorney for the 
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Executrix; a copy on William B. Wolf, Esq., attorney 
for Minnie Mehl, this 7th day of November, 1949. 

/s/ William E. McCollam 
William E. McCollam 

• • • • 

21 Filed Apr 4 1950 Theodore Cogswell 

Register of Wills, D. C. Clerk of Probate Court 

Order Confirming Report of Special Master 

This cause having heretofore been referred to William 
E. McCollam, Esquire, one of the attorneys of this Court, 
as Special Master, by Order of this Court entered on a 
plenary proceeding brought by Fannie Margulies, Ex¬ 
ecutrix of the Estate of the above-named Sigmund Mar¬ 
gulies, deceased, for a determination as to the identity and 
-whereabouts of Mordka Wolf Margulies, Minia Margulies, 
Naftali Margulies, Jan Margulies, Jan Hornsztajn and 
Magda Margulies, legatees and heirs at law of said de¬ 
cedent and whether they predeceased the decedent; and, 
the said Special Master having taken proof upon the is¬ 
sues so referred to him and filed herein, on November 
11th 1949, his report and the recommendations to the 
Court based thereon, and more than 30 days having 
elapsed since the filing of the said report of the Special 
master, and no exceptions or objections having been filed 
to the same, it is this 4th day of April, 1950, 

ADJUDGED AND ORDERED, that the said report of 
the Special Master be and the same hereby is confirmed. 

BY THE COURT: 

/s/ Edward A. Tamm 
Judge 
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22 Law Offices of 

WOLF & WOLF 
Second National Bank Building 
1331 G Street, N. W. 
WASHINGTON, D. C. 


National 0885 


February 2, 1952. 

Mrs. Fannie Margulies, 

Executrix of Estate of Sigmund Margulies, Deceased, 
C/o Hyman M. Goldstein, Esq., 

Attorney of Record for Executrix of 
Estate of Sigmund Margulies, 

Westory Building, 

Washington, D. C. 

Dear Madam: 

Demand is hereby made upon you for distribution and 
payment to the undersigned, forthwith, of the entire fund 
now held by you as Executrix of the Estate of Sigmund 
Margulies, as shown by your Fifth Account filed in and 
approved by the United States District Court for the Dis¬ 
trict of Columbia, Probate Branch, together with all 
proper accretions thereto. 

All moneys to which I may be entitled are to be paid 
in the form of check drawn on the estate account and 
made payable to the undersigned. Said check, together 
with any securities to which I am entitled, shall be ad¬ 
dressed to and delivered to me in care of my attorney, 
William B. Wolf, 1331 G Street, N. W., and you are 
hereby authorized to accept his receipt. 

I have left with my attorney proper receipt for same 
signed by the undersigned which will be turned over to 
you upon delivery to him for me of such funds and se¬ 
curities as may be due me; and I have further empowered 
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and do hereby authorize my said attorney, William B. 
Wolf, to issue in my name such further receipts and as¬ 
surances as may be requisite. 

Very truly yours, 

/s/ Minnie Mehl 

By registered mail 
CC: To— 

Hyman M. Goldstein, Esq. 

Register of Wills, D. C. and 
Clerk of Probate Court 
United States Fidelity & 

Guaranty Company 

• • • • 

23 Filed Mar S 1952 Theodore Cogswell 

Register of Wills, D. C. Clerk of Probate Court 

Petition of Mvrmie M. Mehl for Order Directing the Ex¬ 
ecutrix to Make Distribution to Petitioner 

Your petitioner, Minnie M. Mehl, respectfully shows 
unto this Honorable Court as follows: 

1. As shown by the Fifth Account of Executrix duly 
filed in this cause, and approved by this Court, said Ex¬ 
ecutrix now holds funds of the above estate representing 
the balance of Eleven Thousand Dollars ($11,000.00), plus 
accretions thereto, remaining in the hands of the Execu¬ 
trix after payment in full of all debts of the estate, taxes 
and administration expenses, and after satisfaction of all 
legacies, excepting the following: 

Five Thousand Dollars ($5000.00) to Mordka Wolf 
Margulies, brother of decedent. 

Three Thousand Dollars ($3000.00) to Minia Margulies, 
sister of decedent. 
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Three Thousand Dollars ($3000.00) to Naftali Mar¬ 
gulies, brother of decedent. 

2. The will of decedent provided that should the fore¬ 
going three legatees not be living, said moneys should be 
paid to their children, Jan Margulies, son of Mordka 
Wolf Margulies; Jan Horusstsjn, son of his deceased sis¬ 
ter, and Magda Margulies, daughter of Naftali Margulies. 
Decedent’s will further provides: 

“Should any of my relatives named above not be liv¬ 
ing after the war, these moneys are to be paid to my 
married daughter named above.” 

The married daughter named above is petitioner, Min¬ 
nie M. Mehl, who was the only daughter of decedent and 
was specifically named in the will of decedent. 

24 The question of the existence of the aforemen¬ 
tioned Mordka Wolf Margulies, Minia Margulies, 
Naftali Margulies, Jan Margulies, Jan Horusstsjn and 
Magda Margulies, was referred to William E. McCollam, 
Special Master appointed in this cause on August 4, 
1949, upon petition of the Executrix and answer to said 
petition filed by Minnie M. Mehl, your present petitioner. 
Thereafter, the Special Master conducted a hearing con¬ 
sidering the evidence as presented, and on November 11, 
1949, filed in this cause his report and recommendations 
to the Court in the premises, which report was confirmed 
by order passed April 4, 1950. The Special Master found 
and reported that said decedent’s above named two broth¬ 
ers and sister and their issue, as named above, all pre¬ 
deceased decedent, they having died prior to the cessation 
of World War II hostilities, and that the legacies of said 
named persons under decedent’s will should be paid and 
distributed in the manner directed by the will of said 
decedent to the alternative beneficiary named, in the 
event the said aforenamed beneficiaries were not living 
after the War, the said alternative beneficiary being this 
petitioner. 
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An April 4, 1950, by the passing of above order, this 
petitioner, Minnie M. Mehl, was duly adjudged the per¬ 
son to whom the aforesaid legacies totalling $11,000.00 
should be distributed and paid, and this petitioner is 
entitled to have and possess the funds representing the 
same. 

On February 4, 1952, your petitioner, by registered 
mail, postage prepaid, made demand upon the Executrix 
for payment unto your petitioner forthwith, of the entire 
fund now held by her as Executrix of said estate, as 
shown by her Fifth Account. By letter dated February 
7, 1952, petitioner received reply from Hyman M. Gold¬ 
stein, Esq., Attorney for the Executrix in this action, 
said letter stating it was his opinion that the Executrix 
should not make any distribution or pay out any of the 
funds held by her to petitioner, or anyone else, without 
authorizing order of this Court. 

3. On December 27, 1949, between the date of the 
filing of the aforementioned report of the Special Master 
and the passing of the order of this Court approving 
same, there was filed in the United States District 
25 Court for the District of Columbia, Civil Action 
No. 5427-49, entitled Minnie M. Mehl v. Fannie 
Margnlies, Individually, and as Executrix of the Estate 
of Sigmund Margulies, Deceased. After trial thereon, 
and upon consideration of the pleadings filed therein and 
the evidence adduced, the Court, by order passed the 
25th day of February, 1952, held that petitioner, plaintiff 
in said suit, was entitled to have the defendant therein, 
Fannie Margulies, the Executrix in these proceedings, 
constituted a constructive trustee for certain funds, other 
than the amount mentioned in paragraph 1 of this pe¬ 
tition; that the said plaintiff is entitled to judgment 
against the said defendant; that there shall be an ac¬ 
counting, and the said plaintiff have other relief, all as 
shown in the order in said case. Attached hereto as 
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Exhibit A and specifically made a part hereof is a copy 
of the Findings of Fact, Conclusions of Law and Decree 
of the Court (Pine J.) from which it may be seen that 
the agreement of December 7, 1946, between the said 
Fannie Margulies and your petitioner, photostatic copy 
of which was filed by the Executrix in this cause (and 
is in the files of the Clerk of the Probate Court), and 
which provided for deduction of Eight Hundred Dollars 
($800.00) by the Executrix from a Ten Thousand Dollar 
($10,000.00) bequest to your petitioner under decedent’s 
will, and a further deduction of another Eight Hundred 
Dollars ($800.00) from the total of Eleven Thousand Dol¬ 
lars ($11,000.00) of bequests to your petitioner as alter¬ 
nate beneficiary, being the two bequests hereinabove spe¬ 
cifically mentioned, was made and assented to by your 
petitioner before she had knowledge of the fraud prac¬ 
ticed upon her and upon this Court by the said Fannie 
Margulies, all as shown in said Findings of Fact. At the 
time of the making of said agreement of December 7, 
1946, the Executrix agreed to waive any claim for com¬ 
missions herein, and she subsequently filed herein a dis¬ 
claimer of any claim for commissions. The two deduc¬ 
tions of Eight Hundred Dollars ($800.00) each, or a total 
of Sixteen Hundred Dollars ($1600.00) from the two be¬ 
quests to your petitioner, together with waiver by peti¬ 
tioner of any interest in any fund as to which decedent 
died intestate, were intended to cover agreed total at¬ 
torney’s fee of Fifteen Hundred Dollars ($1500.00) 
26 to Hyman Goldstein, Esq., Attorney for Executrix 
and for the Estate of decedent, with sufficient re¬ 
maining over to defray your petitioner’s share of other 
administration expenses. 

4. Fannie Margulies, as Executrix, has distributed 
unto herself as legatee the full share of decedent’s estate 
to which she might be entitled in the probate proceedings. 
Any moneys, funds or property now remaining in her 
hands to the extent of Eleven Thousand Dollars ($11,- 
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000.00) are now payable and distributable to petitioner 
in satisfaction of the aforementioned legacies, as to which 
petitioner is named in decedent’s will as ultimate bene¬ 
ficiary. Any additional moneys or funds or property now 
in the hands of the Executrix are also payable and dis¬ 
tributable to your petitioner, either as accretions to the 
fund held by the Executrix for the benefit of your peti¬ 
tioner, or as excess funds as to which petitioner has been 
adjudicated the rightful beneficial owner. 

Wherefore, the premises considered, your petitioner 
prays: 

1. That this Court, by appropriate order, direct pay¬ 
ment and distribution unto your petitioner of all remain¬ 
ing assets of the estate of said decedent now in the hands 
or under the control of the Executrix, save only that the 
Executrix be permitted to pay a premium of Ninety Dol¬ 
lars ($90.00), or such part thereof as may be earned, unto 
the United States Fidelity & Guaranty Company, cor¬ 
porate surety on the bond of Executrix filed herein. 

I 

2. And for such other and further relief as to the 
Court may seem proper considering the circumstances. 

/s/ Minnie M. Mehl 

/s/ William B. Wolf 
William B. Wolf 

/s/ Simon Fleishman 
Simon Fleishman 
1331 G Street, N. W. 

Attorneys for Petitioner 

27 COUNTY OF NEW YORK) 

STATE OF NEW YORK ) bb 

I the undersigned, Minnie M. Mehl, solemnly swear 
that I have read the foregoing and annexed petition by 
me subscribed and know the contents thereof; that the 
facts therein stated of my personal knowledge are true 
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and those stated upon information and belief I believe to 
be true. 

/s/ Minnie M. Mehl 

Subscribed and sworn to before me, this 5th day of 
March, A. D., 1952. 

/s/ Jack Owens 
Notary Public 
State of New York 

[SEAL] 

Copy of the foregoing petition mailed, postage prepaid, 
to Hy man M. Goldstein, Esq., Attorney for Executrix, 
Fannie Margulies, at his office, Westory Building, Wash¬ 
ington, D. C., this 7th day of March A. D., 1952. 

/s/ Simon Fleishman 

Attorney for Petitioner 

• • • • 

103 Copy Filed Mar 8 1952 Theodore Cogswell 
Register of Wills, D. C. Clerk of Probate Court 
Mehl v. Margulies, etc., Civil Action No. 5427—49 

Order For Judgment 

This action came on for final hearing at this term, and 
thereupon, upon consideration of the evidence and in 
accordance with the findings of fact and conclusions of 
law, it is, this 25th day of February, 1952, 

ORDERED AND ADJUDGED: 

1. That pl aintiff , Minnie M. Mehl, is entitled to a 
judgment against defendant individually in an amount 
equal to the difference between two-thirds of the distri¬ 
butable net estate of decedent, Sigmund Margulies, com¬ 
puted on the basis of intestacy, and the amount which 
plaintiff has received and still is entitled to receive in 
Administration No. 66,087, pending in this court. 
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2. That for the purpose of determining said net estate, 
this action is referred to the Auditor to state the account 
between the parties on the basis of a disposition of the 
estate of said decedent under the law applicable to intes¬ 
tacy; and to that end the Auditor shall take testimony 
and make findings on all requisite facts, including a find¬ 
ing on the amount of reasonable and proper costs of 
administration under such disposition, in order that the 
same may be included with debts and other proper 
charges as deductions from assets and the net estate of 
decedent determined on the basis herein provided. 

3. That upon approval by this court of such an ac¬ 
count, judgment shall be entered in favor of plaintiff 
against defendant for the exact amount due, as provided 

in paragraph 1 hereof. 

104 4. The action is also referred to the Auditor as 

a Special Master to take testimony and trace and 
follow transactions of defendant for the purpose of dis¬ 
covering all property of every kind in the possession or 
under the control of defendant or her transferees, mala 
fide, or both, which constitutes the proceeds from the 
sale of the property received by defendant from the estate 
of the said decedent. 

5. Plaintiff is declared the beneficial owner of all 
moneys now on deposit to the credit of defendant in the 
Com Exchange National Bank, of New York City, to¬ 
gether with any other moneys and property in the pos¬ 
session or under the control of defendant or her trans¬ 
ferees, mala fide, or both, which constitute the proceeds 
from the sale of the property received by defendant from 
the estate of said Sigmund Margulies to the extent neces¬ 
sary to satisfy plaintiff’s rights under this judgment, and 
defendant is declared to be a trustee for plaintiff of such 
moneys and property in her possession or under her 
control. 
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6. The costs of these proceedings shall be assessed 
against the defendant 

7. This case will be held open and jurisdiction will be 
retained by the court for the entry of such further orders 
as may be requisite and necessary. 

DAVID A. PINE 
Judge 

• • • • 

105 Filed Mar 8 1952 

Theodore Cogswell, Register of Wills, D. C. 

Clerk of Probate Court 

Mehl v. Margulies, etc., Civil Action No. 5427—49 
Findings of Fact and Conclusions of Law* 

Pursuant to Rule 52, F.R.C.P. and in accordance with 
verbal opinion of the Court at the conclusion of the trial, 
by reference incorporated herein, the Court finds the 
facts and states its conclusions thereon as follows: 

Findings of Fact 

1. Sigmund Margulies, a resident of the District of 
Columbia, died on July 14, 1945, at Doctors Hospital, 
Washington, D. C., leaving his widow, Fannie Margu¬ 
lies, defendant herein, and his daughter by a previous 
marriage, Minnie M. Mehl, plaintiff herein, as his only 
heirs at law and next of kin. 

2. Said decedent had executed a holographic paper 
writing in the nature of a testamentary disposition, bear¬ 
ing date of October 29, 1942, which was not attested or 
subscribed by witnesses. 

3. On July 13, 1945, the day before the death of the 
decedent, while in the hospital room of the said decedent, 
the doctor and the nurse, who were then in attendance 
upon the said Sigmund Margulies, signed their names 
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at the bottom of the said paper writing under the follow¬ 
ing inscription, which was then and there written thereon: 
“11/13/45 Approval of above statements witnessed on 
11/13/45.” The “11” was written by mistake, a “7” 
being intended. 

4. At the time of the signing of the said document by 
the two alleged subscribing witnesses, the decedent was 
unaware of w’hat was taking place, and incapable of exe¬ 
cuting a valid deed or contract or acknowledging that 

the writing' was his will or that his signature was 
106 affixed thereto or requesting that the alleged wit¬ 
nesses attest said writing. 

5. The alleged attestation and the subscribing of their 
names by the so-called witnesses was procured by Fannie 
Margulies, defendant in this cause, who well knew at that 
time that said defendant was incapable of executing a 
valid deed or contract or of acknowledging the writing as 
his will or the signature as his own or of requesting that 
the subscribers attest it as such, and he did not in fact so 
acknowledge or request. 

6. Following the death of said decedent, defendant 
hied the said paper writing in the Office of the Register 
of Wills for the District of Columbia. Prior to the filing 
of the will, and thereafter, the defendant intentionally 
concealed from the plaintiff the true facts and the cir¬ 
cumstances respecting the supposed attestation of the said 
paper writing and the condition of the said Sigmund 
Margulies at the time the signatures of the so-called wit¬ 
nesses were procured, and deliberately misrepresented to 
plaintiff that the said will had been properly executed, 
acknowledged, and witnessed, and that everything con¬ 
nected with the will of decedent was legally correct and 
in good order. Defendant’s concealment and misrepre¬ 
sentation of facts was intentionally done for the purpose 
of defrauding plaintiff of her rightful share of decedent’s 
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estate under the statutes of distribution in case of intes¬ 
tacy; she thereby lulled plaintiff into refraining from 
questioning or attacking the validity of the alleged will, 
and induced her to execute the documents hereinafter 
referred to. 

7. Before, at the time of, and for a period of about 
four years following the death of said decedent, a close, 
intimate, and friendly family relationship existed between 
plaintiff and defendant. Plaintiff reposed trust in de¬ 
fendant and believed and relied upon defendant’s repre¬ 
sentations to plaintiff concerning decedent’s will and 
estate, and she left to defendant at defendant’s request 
the complete handling of the estate, without check-up or 
suspicion On the part of plaintiff, until in September 1949, 
at the suggestion of a Special Master appointed in the 

Administration cause, the plaintiff retained her 
107 own counsel in the District of Columbia to repre¬ 
sent her interest at a hearing respecting the exist¬ 
ence or non-existence of several beneficiaries mentioned 
in decedent’s alleged will. 

8. As a result and by reason of defendant’s said mis¬ 
representation and concealment of facts and in reliance 
upon such misrepresentation plaintiff was thereby per¬ 
suaded and induced by defendant to sign a waiver and 
consent to the probate of said paper writing as the last 
will and testament of the said decedent, and to the ap¬ 
pointment of defendant as Executrix of said decedent’s 
estate, and to take no action to investigate, question, or 
oppose the validity of the alleged will. 

9. At the request of said defendant, made either per¬ 
sonally or through her attorney of record, the alleged 
attesting witnesses appeared at the Office of the Kegister 
of Wills for the District of Columbia and proved their 
signatures as attesting witnesses, and executed affidavits 
that they had acted as witnesses and subscribed their 
names as such witnesses, in the presence of and at the 
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request of the decedent, and that at the time there of 
decedent was of sonnd mind. 

10. On October 8, 1945, the defendant filed her petition 
in the Probate Court, praying that the said paper writing 
be admitted to probate and record as the last will and 
testament of said decedent. The consent of plaintiff was 
filed therewith. Acting upon the defendant’s petition and 
the consent obtained by her from the plaintiff, the said 
paper writing was duly admitted to probate and record, 
and said defendant was appointed Executrix of the afore¬ 
said decedent’s estate. 

11. On December 7, 1946, plaintiff and defendant en¬ 
tered into a written agreement, a photo static copy of 
which was filed in the probate proceedings. Under the 
terms thereof, it was provided, among other things, that 
certain amounts would be deducted from the plaintiff’s 
bequests mentioned in the alleged will, and the method 
of distribution was agreed to. Defendant also at said 
time waived commission as Executrix. In 1947 the de¬ 
fendant received certain securities bequeathed to her 
under the terms of the said will. In the same year the 
plaintiff received payment of Ten Thousand Dollars ($10,- 

000.00) as provided in the said will, less a deduc- 
108 tion as agreed between the plaintiff and the de¬ 
fendant. At the time of the making of said agree¬ 
ment and at the time of the plaintiff’s acceptance of the 
amount of her bequest, the plaintiff was unaware of the 
true facts surrounding the alleged attestation and sub¬ 
scription of the will, and continued to rely upon the de¬ 
fendant and the defendant’s misrepresentations. 

12. At the time of the death of the decedent, and con¬ 
tinuously to the time of the distribution to the defendant 
in 1947 of certain securities forming the subject of the 
bequest made to her under decedent’s alleged will, the 
defendant had no money nor property of her own other 
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than household effects, clothing, and an annuity under an 
insurance policy amounting to about One Hundred Fifty- 
One Dollars Thirteen Cents ($151.13) per month. Suit 
against the defendant was filed December 27, 1949, al¬ 
though prior to filing of the suit, defendant had been 
advised by her attorney of the plaintiff’s claim. Defend¬ 
ant sold all of the securities she had received from the 
decedent’s estate under his alleged will during the month 
of April 1950, said sale being subsequent to the filing of 
this suit, but prior to service upon her of the complaint 
filed in this cause. Since the sale of the securities re¬ 
ceived as aforesaid, the defendant has had no income 
other than a monthly payment from the annuity re¬ 
ferred to and small amounts received at infrequent inter¬ 
vals from the renting of a room in her apartment. The 
entire income of the defendant has been spent for her 
living expenses and no part thereof has been saved by 
her. 

13. A portion of the proceeds from the sale of the 
securities was deposited by the defendant in the Com 
Exchange National Bank of New York, and there remains 
at this time a balance in said account. No moneys ex¬ 
cepting those from the sale of the securities were de¬ 
posited in said account. Part of the proceeds from the 
sale of the securities was expended by the defendant for 
the purchase of furniture now in her possession at her 
apartment, 6817 Georgia Avenue, N. W., Washington, 
D. C. The defendant has deliberately attempted to con¬ 
ceal and place beyond the reach of this Court the re¬ 
mainder of the proceeds from the sale of the securities 
received from the decedent’s estate. 

109 14. There is nothing on the face of the will or in 

the probate proceedings in this Court which dis¬ 
closes the true facts of the supposed attestation of the 
decedent’s alleged will. Discovery of the true facts sur¬ 
rounding the supposed attestion of decedent’s will was 
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first made by plaintiff during tbe latter part of tbe year 
1949, and this action was filed shortly after snch discov¬ 
ery. The attorney for defendant in probate proceedings 
had no knowledge of the true facts surrounding the at¬ 
testation or of the misrepresentations and concealments 
by defendant, nor was he a party to the fraud practiced 
by defendant upon plaintiff. 

Conclusions of Law 

1. Defendant’s concealment from plaintiff of material 
facts and defendant’s misrepresentation of material facts 
to plaintiff constituted extrinsic fraud forming a legal 
basis for recovery by plaintiff against defendant individ¬ 
ually in this action. 

2. Plaintiff was entitled to rely upon the statements 
and representations of defendant as to the validity of the 
•will of Sigmund Margulies and the attestation thereof, 
in view of the relationship existing between the parties. 

3. By reason of the fraud practiced upon plaintiff by 
defendant, plaintiff has suffered damages in an amount 
equal to the difference between what plaintiff, the only 
child of decedent, would have taken under the statutes 
of intestacy (that is, two-thirds of the distributable net 
estate of decedent, computed on the basis of intestacy) 
and what plaintiff has received and still is entitled to 
receive in the probate proceeding: and plaintiff is en¬ 
titled to an accounting on this basis and to judgment 
against defendant individuals for such amount of dam¬ 
ages, together with lawful interest for the period such 
moneys have been withheld. 

4. Plaintiff brought this action with due diligence after 
discoverv of the fraud of defendant, and is not guilty 
of laches nor is she barred by any statute of limi¬ 
tations. 

110 5. Plaintiff is entitled to be declared the owner 

of all moneys in the Com Exchange National Bank 
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of New York, standing to the credit of defendants account 
therein, and of any other moneys or property in the pos¬ 
session or tinder the control of defendant or her transfer¬ 
ees, mala fide, or both, which constitute the proceeds re¬ 
ceived by the defendant from the sale of the securities of 
decedent to the extent necessary to satisfy the plaintiffs 
rights herein declared; and the defendant is deemed to be 
a trustee for the benefit of the plaintiff of all such money 
or property in the possession of defendant or under her 
control. Plaintiff is entitled to proceed further for the 
purpose of tracing the proceeds received by defendant 
from the sale of said securities, and this cause should 
remain open for such further appropriate orders as may 
be requisite and necessary. 

DAVID A. PINE 
Judge 

February 25,1952 


35 Filed Apr 23 1952 

Theodore Cogswell, Register of "Wills, D. C. 
Clerk of Probate Court 


Seventh Account of Fannie Margulies, Executrix 

Letters Issued Assets Dis- 

October 17th 1945 Received bursements 
1952 This Executrix charges 
herself with the following 
assets to the credit of this 
Estate: 


Assets 

To amount carried over 
on Sixth Account under 
Rule 49: 
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April 1st 


1951 
Dec. 21 


Cash in banks 
Jewelry, appraised at 
Interest on Savings Ac¬ 
count - Union Trust Co. 
(formerly Morris Plan 
Bank of Wash.) 
Interest on Savings Ac¬ 
count - National Metro¬ 
politan Bank of Wash¬ 
ington 

Disbwrserrients 

Your Executrix charges 
herself with the follow- 
lowing disbursements: 

Register of Wills—costs 
Hyman M. Goldstein - for 
professional services ren¬ 
dered in connection with 
plenary proceedings to 
determine survivorship of 
certain named beneficia¬ 
ries in the Will, author¬ 
ized by Order of this 
Court 

Hyman M. Goldstein - to 
reimbursement of travel 
expenses, etc., in connec¬ 
tion with his investiga¬ 
tion with respect to the 
aforementioned proceed¬ 
ings to determine survi¬ 
vorship 
Balance: 


10,496.78 

45.00 


30.40 


8.81 


17.75 


1,500.00 


100.00 

8,963.24 


10,580.99 10.580.99 





Report Under Rule 49: 

Balance for future ac¬ 
counting consists of: 

Jewelry, appraised at - 

$45.00 

Cash in Banks 

36 Note: 

By Order of Court, dated February 25th 1952, in Civil 
Action No. 5427-49, entitled Minnie M. Mehl vs. Fannie 
Margulies, individually and as Executrix of the Estate of 
Sigmund Margulies, deceased, Judge Pine passed an Order 
constituting Fannie Margulies, the Executrix herein, as 
an individual defendant, Constructive Trustee for certain 
funds in excess of a sum equal to one-third of decedent’s 
Estate, in substance holding that this Estate shall be dis¬ 
tributed as by intestacy notwithstanding the admission of 
this Will to probate and record and the filing and ap¬ 
proval of this Court of five prior accounts of the Execu¬ 
trix filed herein. 

The Executrix has not paid the bill presented by said 
Hyman M. Goldstein for said professional services ren¬ 
dered and for reimbursement of travel expenses, etc., but 
is holding up said bill pending action by this Court on 
this account. The said services were rendered pursuant 
to an agreement between the Executrix and the said Min- 
nine M. Mehl, legatee herein, and said services were to be 
paid out of the funds of the Estate then held bv the Exec¬ 
utrix. Said legatee has petitioned this Court to distribute 
all funds on hand in the Estate to her. which petition 
this Executrix has opposed for the reasons stated in her 
Answer to said petition. 
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District of Columbia, to wit: 

I, the undersigned, Fannie Margulies, Executrix of the 
estate of Sigmund Margulies late of the District of Colum¬ 
bia, deceased, do solemnly swear that the foregoing ac¬ 
count is just and true, and that I have bono fide paid, or 
secured to be paid, the several sums for which I claim 
credit and allowances. 

/s/ Fannie Margulies 
Fannie Margulies 
6817 Georgia Ave., N. W. 
Washington, D. C. 

[SEAL] 

Sworn to and subscribed before me this 10th day of 
April, A. D. 1952. 

/s/ Norman Freedenberg 
Notary Public, D. C. 


In the District Court of the United States 
for the District of Columbia 

Holding a Probate Court 

On this.day of_, A. D. 

19. the foregoing account, being now presented for 

approval, the same is, after examination by the Court, 
approved and passed. 


Justice 
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37 Filed Apr 23 1952 

Theodore Cogswell, Register of Wills, D. C. 

Clerk of Probate Court 

Proposed 

Amended Answer of Fanmie Margulies to Petition of 
Minnie M. Mehl for Order Directing Executrix to 
Make Distribution to Petitioner 

Leave of Court having been first had and obtained, for 
her amended answer to the Petition filed herein by Minni e 
M. Mehl, Fannie Margulies, Executrix of the Estate of 
Sigmund Margulies, deceased, says: 

1. That she admits that she now holds funds of the 
above Estate, in the sum of $10,518.24, and according to 
the decedent’s Will $11,000.00 was payable to the brothers 
and sister of decedent named, and in the amounts set out, 
in Paragraph One (1) of said Petition. 

2. Answering Paragraph Two (2) of said Petition she 
admits that the said decedent’s Will provided for the 
payment of said moneys to the Petitioner if the decedent’s 
said named beneficiaries are not living after the War; 
that she admits that she caused a Petition to be filed to 
determine the survivorship of said beneficiaries and that 
a Special Master conducted a hearing and that in his 
report to the Court he found and reported that decedent’s 
named two brothers and sister, and their issue, all prede¬ 
ceased decedent, and that this Court passed an Order con¬ 
firming the Special Master’s said findings. 

She further admits that Petitioner made a demand upon 
her for the payment to her of the entire fund now held 
by her as such Executrix and that Hyman M. Goldstein, 
Esquire, as attorney for her as Executrix, with her knowl¬ 
edge, wrote the letter to the Petitioner stating that it was 
his opinion that she, as Executrix, should not make the 
distribution demanded without an Order of Court. Your 
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Executrix denies the other allegations contained in Para¬ 
graph Two (2) of said Petition. 

38 3. Your Executrix admits that on December 27th 

1949, the Petitioner filed an action against her, in 
the United States District Court for the District of Co¬ 
lumbia, Civil Action #5427-49; that after the trial there¬ 
on the Court decided that the Plaintiff in said suit was 
entitled to have your Executrix constituted a construc¬ 
tive trustee for certain funds, and that there should be 
an accounting, all as shown in said Order; your Execu¬ 
trix admits that there was an agreement between the Pe¬ 
titioner and the Executrix, which provided for a deduc¬ 
tion of $800.00 by the Executrix from a $10,000 bequest, 
and a further deduction of another $800.00 from the total 
of $11,000; that said agreement was made by the parties 
on the assumption that vour Executrix would receive, 
from the Estate, the property bequeathed to her under 
the Will; that vour Executrix denies that the said agree¬ 
ment was intended to cover a total attorney’s fee of 
$1,500.00 to Hyman M. Goldstein, attorney for Executrix 
and for the Estate of the decedent, and for commissions, 
but, on the contrary, vour Executrix says that the Peti¬ 
tioner and your Executrix agreed that Hyman M. Gold¬ 
stein would receive $1,500.00 for services rendered to the 
Estate, exclusive of services to be rendered in connection 
with work to be done in locating the named-legatees in 
said Will and their issue and, failing to locate them, for 
the completion of such legal proceedings, including the 
plenary -proceedings to determine survivorship, so that 
final distribution may be made under the Will. Your 
Executrix denies all other allegations contained in said 
Paragraph Three (3). 

4. Your Executrix denies the allegations contained in 
Paragraph Four (4) of said Petition. 
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Furthering answering the allegations contained in Para¬ 
graph Four (4) of said Petition, your Executrix says: 

A That she is advised by her counsel that according, 
to the records of the United States District Court for the 
District of Columbia, in Civil Action #5427-49, en- 
39 titled Minnie M. Mehl vs. Fannie Margulies, in¬ 
dividually and as Executrix of the Estate of Sig¬ 
mund Margulies, deceased, an appeal has been noted 
from the Courts decision entered on February 25th 1952. 
That her counsel advises your Executrix that in the event 
the United States Circuit Court of Appeals shall reverse 
the lower Court in said Civil Action #5427-49, your 
Executrix would be entitled to be reimbursed for the 
Court costs, record on appeal and other costs, in the sum 
of $1,750.00, plus reasonable attorney’s fees. 

B. That the said Minnie M. Mehl, Plaintiff in said 
suit and legatee under the Will of said decedent, is a non¬ 
resident of the District of Columbia; that the said Peti¬ 
tion prays this Court that your Executrix distribute all 
of the funds in her hands belonging to the Estate, as 
represented by the Fifth Account, filed by her herein and 
approved by this Court, to said Minnie M. Mehl; that 
should there be a reversal of the lower Court’s said de¬ 
cision by the Court of Appeals, a hardship would be im¬ 
posed by requiring vour Executrix to proceed against 
said Minnie M. Mehl in a foreign jurisdiction in order to 
recover the costs and attorney’s fees to which she may 
be entitled by reason of such reversal. That your Execu¬ 
trix is under bond to this Court for the funds which she 
has on hand and that no loss can be sustained by the said 
Minnie M. Mehl, the Petitioner, by reason of the delay in 
making distribution herein. 

C. That your Executrix has received a bill for pro¬ 
fessional services from Hyman M. Goldstein, attorney for 
her as Executrix, in the amount of $1,600.00, representing 
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$1,500.00 for professional services rendered by Mm to 
her as such Executrix in connection with his efforts to 
locate the aforementioned named-legatees and their issue, 
and the plenary proceedings for the determination of sur- 
vivorsMp, in order that your Executrix might be in posi¬ 
tion to legally make final distribution in this Estate, and 
the sum of $100.00 as travel and other expenses incurred 
by said attorney in connection with the investigation 
made by Mm to determine the whereabouts of said named- 
legatees and their issue. 

40 D. That said bill for professional services shows 
that said attorney devoted 100 hours of Ms time, 
over a period of four (4) years, in connection with said 
investigation and the successful prosecution of the said 
plenary proceedings for the determination of survivor¬ 
ship; that 80 hours of said time were devoted to inter¬ 
views, correspondence, travel during day hours and con¬ 
ferences with Executrix and others as to the facts of the 
whereabouts of the said named-legatees and their issue, 
and 20 hours of legal research to determine procedure 
and to find law applicable to said proceedings. 

E. That your Executrix has tMs date filed, in tMs 
Court, a Seventh Account, as Executrix, in wMch she 
seeks action by this Court on the bill for professional 
services and reimbursement for travel and other ex¬ 
penses rendered by said Hyman M. Goldstein as herein 
set forth. 

F. That the said Petition of Minnie M. MeM was 
served on said Hyman M. Goldstein, as attorney of rec¬ 
ord for your Executrix, and this amended answer has 
been prepared by said Hyman M. Goldstein in response 
to said Petition; that your Executrix feels that said Gold¬ 
stein is entitled to be compensated by the Estate for the 
services rendered by him in the preparation of tMs 
amended answer. 


33 A 

| 

G. That your. Executrix is advised that the Judgment, 
entered in Civil Action #5427-49, provides for a restate¬ 
ment of the Account by the Auditor and provides for the 
payment “of reasonable and proper costs of administra¬ 
tion under such disposition” to determine the amount 
payable by your Executrix as the individual defendant in 
said Civil Action, and your Executrix feels that her said 
attorney who prepared the Accounts which were filed in 
her behalf in this Estate, should appear in her. behalf in 
connection with said proceeding before the Auditor; that 
the fees for his services should be payable out of the 
funds of this Estate. 

41 H. That since the approval by this Court of 
your Executrix’s Fifth Account, on January 5th 
1951, your Executrix has expended the sum of $67.50 for 
the premium on her bond as Executrix and there is now 
due and payable an additional sum of $67.50 for the year 
1951; that your Executrix has expanded, and it has been 
approved by this Court, the sum of $293.20, representing 
reimbursement to her for moneys paid to W. E. McCol¬ 
lum, Special Master under Order of this Court, dated 
April 4th 1950; she has also expended the sum of $35.19 
for Court costs, as shown by her Sixth Account, ap¬ 
proved on October 24th 1951, and $17.75 paid to the 
Register of Wills for costs, on December 21st 1951, set 
out in her Seventh Account above-referred to; that these 
expenditures have reduced the amount of money in her 
hands to the amount set out in Paragraph One (1) of 
this amended answer, namely, $10,518.24. 

In view of the foregoing, your Executrix, having fully 
answered the said Petition, prays as follows: 

• - i 

•j 

1. That an Order be entered herein approving the 
Seventh Account filed by her in this Estate. 

2. That she be authorized to hold, pending the out¬ 
come of the aforementioned appeal, in Civil Action 
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#5427-49, a sufficient sum of money to guarantee the 
payment of costs and reasonable attorney’s fees in the 
event said action may be reversed by the United States 
Circuit Court of Appeals, and a sufficient sum to enable 
her to pay any amount which may represent proper 
counsel fees for the preparation of this amended answer 
and any appearance that her attorney, for her as Execu¬ 
trix, may make and any services rendered in her behalf 
as Executrix before the Auditor, in Civil Action #5427-49. 

3. And for such other and further relief as to the 
Court may seem meet and proper. 

/s/ Fannie Margulies 
Fannie Margulies 

DISTRICT OF COLUMBIA, ss r 

Fannie Margulies, being first duly sworn, de- 
42 poses and says that she has read the foregoing 
amended answer, by her subscribed, and knows the 
contents thereof; that the matters and things therein 
stated of her personal knowledge, she knows to be true, 
and those stated upon information and belief, she be¬ 
lieves to be true. 

/s/ Fannie Margulies 
Fannie Margulies 

[SEAL] 

Subscribed and sworn to before me this 10th day of 
April, 1952. 

/s/ Norman Freedenberg 
Notary Public, D. C. 

/s/ Hyman M. Goldstein 
Hyman M. Goldstein 
Attorney for Executrix 
605 - 14th St, N. W. 

Washington, D. C. 

Na. 0722 
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Answer hereto by Minnie Mehl waived. 

/s/ Hyman M. Goldstein 

‘8/21/52 

• • • • 

43 Filed May 23 1952 

Theodore Cogswell, Register of "Wills, D. C. 

Clerk of Probate Court 

Order Granting Leave to Fannie Margulies, Executrix, 
to File Amended Answer to Petition of 
Minnie Mehl, for Distribution 

Upon consideration of the motion of Fannie Margolies, 
Executrix herein, for leave to file an Amended Answer 
to the Petition of Minnie Mehl for distribution, the pro¬ 
posed Amended Answer accompanying the motion, and it 
appearing to the Court that counsel for said Minnie Mehl 
has consented to the filing of said proposed Amended 
Answer, it is by the Court this 23d day of May, 1952. 

ORDERED, that the said motion of Fannie Margulies, 
Executrix, for leave to file said proposed Amended 
Answer to the Petition for Distribution, filed herein by 
Minnie Mehl, be and the same hereby is granted, and be 
it further 

ORDERED, that the proposed Amended Answer to the 
Petition of Minnie Mehl for distribution accompanying 
the said motion of Fannie Margulies, Executrix, be and 
the same hereby is filed as the amended Answer to said 
Petition. 

/s/ David A. Pine 
Judge 

• • • • 











44 Filed May 23 1952 
Theodore Cogswell, Register of Wills, D. C. 

Clerk of Probate Coart 

Order for Distribution 

Upon consideration of the petition of Minnie M. Mehl 
for order directing Executrix to make distribution, and 
upon consideration of the amended answer thereto filed 
herein by Fannie Margulies, Executrix, and upon further 
consideration of the Seventh Account of said Executrix 
filed herein, and after hearing argument in open Court 
by counsel for both parties, and it appearing to the Court 
that said petitioner, Minnie M. Mehl, is entitled to re¬ 
ceive distribution in satisfaction of the unpaid legacies 
totalling Eleven Thousand Dollars ($11,000) due her 
under the terms of the last Will and Testament of de¬ 
cedent (it having been established that those persons 
who, if living, would have been entitled primarily to re¬ 
ceive said legacies all predeceased decedent); and it fur¬ 
ther appearing to the Court that under the terms of an 
agreement filed herein dated the 7th day of December, 
1946, between said Minnie M. Mehl and Fannie Margulies, 
Individually and as Executrix of the Estate of decedent, 
said Executrix agreed to pay unto petitioner and peti¬ 
tioner agreed to accept the sum of Ten Thousand Two 
Hundred Dollars ($10,200) in full satisfaction of said 
legacies totalling Eleven Thousand Dollars ($11,000), it 
is, this 23d day of May, 1952, 

ORDERED: 

1. That Fannie Margulies, Executrix of the Estate of 
Sigmund Margulies, Deceased, be and she is hereby di¬ 
rected to pay and distribute forthwith unto Minnnie M. 
Mehl the sum of Ten Thousand Two Hundred Dollars 
($10,200) in full satisfaction of all remaining 

45 moneys due unto the said Minnie M. Mehl as bene¬ 
ficiary under the will of Sigmund Margulies, De¬ 
ceased. 
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2. That the Seventh Account of said Executrix filed 
herein on April 23, 1952 be and the same is hereby dis¬ 
approved. 

BY THE COURT: 

/s/ David A. Pine 
Judge 

• • • • 

46 Filed May 23 1952 

Theodore Cogswell, Register of Wills, D. C. 

Clerk of Probate Court 

Restated Seventh & Fvnal Account of Fannie Margulies, 
Executrix, Pursuant to Order of Court, 
dated May 23rd, 1952. 

Letters Issued Assets Dis- 

October 17th 1945 Received bursements 

1952 Your Executrix charges 
herself with the following 
assets to the credit of this 
Estate: 

Assets 

To amount carried over 
on Sixth Account under 
Rule 49: 

Cash in banks 
Jewelry, appraised at 
April 1st Interest on Savings Ac¬ 
count - Union Trust Co. 

(formerly Morris Plan 
Bank of Wash.) 

Interest on Savings Ac¬ 
count - National Metro¬ 
politan Bank of Wash¬ 
ington 


10,496.78 

45.00 


30.40 


&81 
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Disbursements 


1951 
Dec. 21 


Your Executrix charges 
herself with the following 
disbursements: 

Register of Wills—costs 
Balance for distribution 
$10,563.24, as follows: 

To amount distributable 
to Minnie Mehl, in ac¬ 
cordance with agree¬ 
ment between Fannie 
Margulies, widow, in¬ 
dividually and as Exec¬ 
utrix, and Minnie Mehl, 
as legatee named in 
said Will, pursuant to 
Order of Court, dated 
May 23, 1952. 

To Fannie Margulies, 
widow of decedent, 
jewelry, appraised at 
$45.00, distributable to 
her in accordance with 
the provisions of the 
decedent’s Will and in 
accordance with the 
provisions of the afore¬ 
mentioned agreement, 
dated December 7th 
1946, between Minnie 
Mehl, legatee and Fan¬ 
nie Margulies, widow, 
individually and as Ex¬ 
ecutrix. 

Register of Wills, costs 
Amounts carried forward, 


17.75 


10,200.00 


45.00 

17.15 

10,580.99 10,279.90 
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47 Filed May 28 1952 

Theodore Cogswell, Register of Wills, D. C. 

Clerk of Probate Court 

Certificate of Payment of Taxes 

In the Matter of the Estate of 
SIGMUND MARGULIES Deceased 

May 28, 1952 

I, William R. Mason, representing the Assessor of the 
District of Columbia, do hereby certify that the Inheri¬ 
tance Tax imposed by Article I of Title V of the District 
of Columbia Revenue Act of 1937, as amended, in con¬ 
nection with the above-mentioned estate was assessed 
against the following distributees or legatees in accord¬ 
ance with their shares of the property under control of 
the personal representative and upon other property tax¬ 
able by reason of the death of the above decedent, as fol¬ 
lows: 

Property Passing Under 



Control of Personal 

Other 


Beneficiary 

Representative Taxable Property 


Value 

Tax 

Value 

Tax 

Fannie Margulies 

$43,975.14 

$389.75 

None 

None 

Minnie Mehl 

19,487.28 

144.87 

n 

n 

Totals 

$63,462.42 

$534.62 

None 

None 


I further certify that, in addition to the above taxes, 
the Estate Tax imposed by Article II of the aforemen¬ 
tioned Act, as amended, was assessed in the amount of 
$.None. 

And I hereby certify that all the above taxes have been 
fully paid. 

Assessor of the District of Columbia 

By /s/ William R. Allan 

Assistant Administrator, 
Inheritance and Estate Taxes 
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48 Assets Disburse- 

Received merits 

Brought Forward, 10,580.99 10,279.90 
To Fannie Margnlies, 
widow, balance distribut¬ 
able in accordance with 
the provisions of the de¬ 
cedent’s Will and in ac¬ 
cordance with the afore¬ 
mentioned agreement be¬ 
tween said Minnie Mehl, 
legatee and Fannie Mar- 
gulies, widow, individually 
and as Executrix, dated 
December 7th 1946. 301.09 


10,580.99 10,580.99 

District of Columbia, to wit: 

I, the undersigned, Fannie Margnlies, Executrix of the 
estate of Sigmund Margnlies late of the District of Co¬ 
lumbia, deceased, do solemnly swear that the foregoing 
account is just and true, and that T have bona tide paid, 
or secured to be paid, the several sums for which I claim 
credit and allowances. 

/s/ Fannie Margnlies 
Fannie Margnlies 
6817 Georgia Ave., N. W. 
Washington, D. C. 

[SEAL] 

Sworn to and subscribed before me this 23 day of May, 
A. D. 1952. 


/s/ Helen D. Gutman 

Notary Public, D. C. 
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In the United States District Court 
for the District of Columbia 

Holding a Probate Court 

On this 29th day of May, A. D. 1952 the foregoing 
account, being now presented for approval, the same is, 
after examination by the Court, approved and passed. 

/s/ David A. Pine 
Judge 

• • • • 

1 Filed Sep 15 1952 Joseph W. Stewart, Clerk 

Appellee's Motion for Leave To Incorporate In the Joint 
Appendix In the Above Entitled Cases Material Con¬ 
tained In the Transcript of Record in Case #11465 

• • • • 

3 The portion of the record in #11465 pertinent 

to the foregoing and hereby moved to be incorpo¬ 
rated in the Joint Appendix in the above captioned cases 
is that part of the testimony of Hyman Goldstein taken in 
open Court before Pine J. on Wednesday, January 30, 
1952, consisting of the following (Page numbers refer to 
pagination of the Certified Record of the Official Court 
Reporter, the Joint Appendix in #11465 not having been 
printed as of the time of the filing of this motion): 

(Page 1003-4) 

“BY MR. WOOD: 

Q Subsequent to the filing of that, I will ask you 
whether or not you went to New York with Mr. Mar- 
gulies? 

A. Yes, I did. . . . 

I met with Mrs. Margulies, Mr. Mehl, and his client, 
Mrs. MehL 
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Q Where was it in New York that you met? 

A. I was staying at the Hotel New Yorker, and they 
came up to my room at the Hotel New Yorker, and we 
had a conference there. 

Q. I hand you Plaintiffs Exhibit No. 24 and ask you 
to look at it, please, and observe the date disclosed. 

A. This paper is dated December 7, 1946. 

Q. Does that help you fix the date and the time you 
met with them in New York? 

A. This is the date that we met in the Hotel New 
Yorker.” 

• • • • 

(Page 1008-9):— 

“Q. Will you tell us who wrote the agreement up as 
you w’ere there holding that conference? 

A. Well, the agreement came as a culmination of an 
extended series of discussions and arguments between 
Mr. Mehl and myself, and when we had finally come to 
what we thought was an understanding of everything that 
had come up, and there were many things, then I don’t 
remember whether I sat down and we started writing, 
whether I may have written it or Mr. Mehl wrote it, but 
each transaction "was framed as collaborators until we got 
to the end of it.” 

4 • • • • 

(Page 1013-1014) 

“Q. All right, How was it in the course of that con¬ 
ference they arrived at the $1600 embraced in the agree¬ 
ment of Plaintiffs Exhibit 24, $S00 of which was to be 
deducted from the $10,000 legacy, and another $S00 of 
which was to be deducted from the $10,000 which the will 
gave to the Polish heirs, in the event they weren’t found, 
and Mrs. Mehl would get it. Who arrived at the $1600 
figure, if you recall? 

A. Well, Mr. Wood, that was the outcome of this 
bickering and fussing between the parties as to who was 
going to get what. Mr. Mehl came to the point finally 
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when I finally told him I didn’t know how much more 
legal services were going to be necessary to locate these 
people, that I knew I had to file a legal proceeding if 
they could not be located, that I could not tell how much 
the lawyers’ fees would be, or the court costs, which we 
obviously had to resort to, and a lot of other things. 

He said; Well, I want to settle this thing once and 
for all; I don’t want to go out of here and later get a bill 
for a big attorney’s fee or costs concerning which we 
know nothing, and I want to settle it all. 

Then we took up the question, and it was a question on 
which I had to advise Mrs. Margulies that whatever figure 
we enter here now might cost you money, and I warned 
my client, I told her that as far as I am concerned and 
so far as what you are going to get out of the estate, there 
might be expenses turn up which are considerable more 
than we know now, and her statement to me was, in their 
presence as a matter of fact; I don’t want to suffer 
through the things that I have been through today, and 
even if it costs me money, I would like to get it over 
with so I can go ahead and do the best I can from now 
on, and that is the way the figure was finally agreed 
upon.” 

5 (Page 1022-3-4) 

“Q. Besides the discussion of claimed commis¬ 
sion of 3 percent for Mrs. Margulies in the first account 
prepared by you, a copy of which you showed me, was 
your fee that was claimed in the first account discussed 
also between your and Mr. Mehl in the presence of Mrs. 
Mehl? 

A. Yes. The fee was mentioned at that time, but no 
issue was made as to that fee. The argument came in, 
about fees for the future. That is what caused the com¬ 
plication, and he wanted to know right then how much was 
going to have to be paid. 

Of course, to clean it up, we had to come to some 
figure. Of course, I warned Mrs. Margulies that she would 
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probably get the worst of that as the ultimate distributee, 
as the executrix. 

Q. Am I correct in saying, Mr. Goldstein, that as the 
result of this conference that lasted the length of time 
you stated, the matter of intestate property held by the 
estate to which Mrs. Mehl was entitled to two-thirds and 
Mrs. Margulies one-third, the matter of claimed commis¬ 
sion of 3 percent by Mrs. Margulies was disposed of, 
along with the times as to when this $10,000 legacy would 
be paid to Mrs. Mehl, and the time that efforts would be 
made to determine the existence of the Polish heirs, and 
was all embraced in the agreement and the figure of 
$1600 that we went into before, being the amount named 
of the $10,000 legacy, and the $11,000 that Mrs. Mehl 
w’ould get, and that was set forth against that figure if 
they were not located; is that right? 

A. Yes. I will say we thought that when we concluded 
that conference that every reasonable contingency in the 
future was taken care of and involved the amount of 
money that Mrs. Mehl would receive, and that had been 
disposed of. 

We then went to the point of including, as I remember 
it, what would be done if we only located one heir and 
didn’t locate the others, and that it would be prorated on 
an equitable basis. 

• • • • 

6 Q. And then both parties signed that agreement, 

did they not, in the hotel room, and it was wit¬ 
nessed by you for Mrs. Mehl and by Mr. Mehl for Mrs. 
Margulies? 

Will you look at that and say if that is what it shows? 

A. That is correct.” 

• • • • 

(Page 1086):— 

“BY THE COURT: 

Q. I want to know what the dispute, which ultimately 
resulted in the $1600, grew out of, the $1600 settlement. 


45 A 


There must have been some intestate property of which 
Mrs. Mehl would be entitled to two-thirds and Mrs. Mar¬ 
gulies one-third, and that would be depreciated by Mrs. 
Margulies getting a large commission out of it; isn’t that 
right? 

A. True; that is right. 

Q. What was the representation in the discussion that 
brought about that $1600? 

A. That together with future attorney’s fees. Mr. 
Mehl was concerned about who was going to pay for the 
future litigation, and he asked me how much it was go¬ 
ing to cost, and I told him I didn’t know whether it was 
going to be disposed of in six months or six years. I 
had no way of knowing.” 

• • • • 

(Page 1088):— 

“BY THE COURT: 

Q. She gave up $1600 for which there was money 
available, and she gave up any right to intestate prop¬ 
erty in consideration of Mrs. Margulies relinquishing 
her claim to commission, and in consideration of no ob¬ 
jection to any other payment made for administration 
expenses, including attorney fees? 

A. That is correct. In other words, Mrs. Margulies 
did assume all future attorney fees that might arise, 
regardless of what amount, and all other expenses, re¬ 
gardless of their amount.” 


